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RELIEF OF THE HEIRS OF J. B. WHITE 


THURSDAY, MAY 21, 1959 


U.S. Senate, 
SUBCOMMITTEE ON AGRICULTURAL RESEARCH 
AND GENERAL LEGISLATION OF THE 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
Washington, D.C. 


The subcommittee met, pursuant to call, at 11:17 a.m., in room 
324, Senate Office Building, Senator Hubert H. Humphrey presiding. 
jw Present: Senators Humphrey (presiding), Jordan, and Young of 
North Dakota. 

Also present: Senator Cooper. 

Senator Humpurey. We have for consideration S. 882, introduced 
by Senator Cooper for the relief of the heirs of J. B. White. 

(S. 882 is as follows:) 


(S. 882, 867TH CONG., Ist SEss.] 
A BILL For the relief of the heirs of J. B. White 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of Agriculture is authorized 
and directed to convey by quitclaim deed, without consideration, to the heirs of 
J. B. White (living at the time of the death of the said J. B. White) all oil, gas, 
and other mineral rights which are held by the United States in lands conveyed 
by such heirs to the United States and described in the records of the office of 
the county clerk of Powell County, Stanton, Kentucky, in deed book 31, pages 
362-367, inclusive, such rights having been erroneously conveyed to the United 
States. 


Senator Humpurey. I will ask that the Department of Agriculture 
report of March 4, 1959, be made a part of the record, and also any 
communications or documents which the committee may have re- 
ceived relating to S. 882, or any other communications which Senator 
Cooper or any of the witnesses will present. 

(The report and statements are as follows:) 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., March 4, 1959. 
Hon. ALLEN J. ELLENDER, 
Chairman, Committee on Agriculture and Forestry, 
U.S. Senate. 

Dear SENATOR ELLENDER: This is in reply to your request of February 4, 
1959, for a report on S. 882, a bill for the relief of the heirs of J. B. White. 

We recommend that this bill not be enacted. 

This bill would authorize and direct the Secretary of Agriculture to convey 
by quitclaim deed, without consideration, to the heirs of J. B. White all oil, 
gas, and other mineral rights held by the United States in approximately 589 
acres of land in Powell and Wolfe Counties, Ky., on the basis that such rights 
were erroneously conveyed to the United States. 

Under date of May 23, 1933, the assistant regional forester of the eastern 
region of the Forest Service sent a form letter to Mr. Roy E. Davis, administrator 
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of the estate of J. B. White, advising that funds were available for the purchase 
of lands in the Cumberland purchase unit and offering to purchase 629 acres, more 
or less, of estate lands at $1.65 per acre, subject to an outstanding oil and gas 
lease and a perpetual reservation of oil and gas. The area of the land in question 
was later determined to be 589 acres. 

On November 4, 1933, the J. B. White heirs, through Roy E. Davis, as agent 
and attorney in fact, optioned this tract to the United States. The option 
provided that conveyance would be subject to “oil and gas rights outstanding in 
— of Torrent, Ky. Also subject to 25 years reservation of all min- 
erals. 

Purchase of this tract in accordance with the terms of the option was approved 
by the National Forest Reservation Commission on January 11, 1934. 

On August 3, 1936, a draft of deed to the United States was sent to Mr. Davis 
by the Department of Agriculture attorney handling the case. The deed was 
executed August 6, 1936, and returned to the Department’s attorney on the same 
day. It excepted oil and gas rights owned by third parties, if any, and reserved 
to the vendors for a period of 25 years from November 4, 1933, all minerals, if 
any, in, upon, and under the conveyed lands, and provided that at the end of 
the 25 years such reservation shall terminate and such minerals, oil, and gas, 
kogather with all rights thereunder, shall become the property of the United 

tates. 

While the option given to Mr. Roy Davis differed in regard to the period of 
the mineral reservation from the preliminary offer initially made by the Forest 
Service, there is nothing in our records to indicate that the provisions of the 
option and the terms of the deed did not represent the understanding and agree- 
ment of the parties at the time the option was given. There is no correspondence 
from Mr. Davis or any of the heirs as to the mineral reservation until many 
years after the purchase of the land was closed. 

This bill, if enacted, would establish a precedent for reconveying to former 
owners rights and interests conveyed to the United States solely on the basis 
of a claim by the former owners which cannot be substantiated. Such a prece- 
dent would not be in the public interest. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 




































True D. Morss, Acting Secretary. 







STATEMENT FILED By Hon. Joun C. Watts, REPRESENTATIVE IN CONGRESS FROM 
THE SrxtH CONGRESSIONAL District or KENTUCKY 










Mr. Chairman, I appreciate very much indeed the courtesies which you have 
extended me in permitting me to submit my observations concerning Senate 
bill 882, introduced by my distinguished friend, Senator John Sherman Cooper, 
of Kentucky. I have introduced a similar bill in the House which bears the 
number H.R. 1734. 

A similar measure was before this committee last year but, due to the time 
element, etc., action thereon was deferred. 

In addition, Mr. Chairman, we have had a substantial exchange of corre- 
spondence regarding the merits of the claims involved herein and you have 
evidenced sympathy and friendliness toward their position. 

Ordinarily, the petitioner’s claim would be denied by the statutes, the instru- 
ments involved in the transactions, and/or the running of time. However, the 
equities involved are substantial and the incidents developing the situation are 
so extraordinary that I feel the Government would want to go beyond the literal 
provisions of the deeds of conveyances; that they would want to waive any 
rights accruing to them because of the running of time or the failure of the parties 
to act shortly before estoppel would set in. 

The bill seeks through an act of Congress to modify the terms of a deed of con- 
veyance covering lands in Powell County, Ky., which were conveyed to the Federal 
Government by deed executed by Roy E. Davis as attorney and agent for the 
heirs of J. B. White to the extent that the oil rights in such properties would be 
perpetually reserved to the grantors rather than reserved for the 25-year period 
as called for in the deed of conveyance. 

The record will disclose beyond peradventure that the failure to reserve in 
perpetuity the oil rights to the grantors was due to inadvertence on the part of 
the attorney in fact for the White heirs. This inadvertence is admitted by the 
attorney, Mr. Davis. 
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Although the passage of time would indicate that the grantors lacked diligence 
in the prosecution of. claiming of error, as well as adequately protecting their 
rights, it is respectfully submitted that a review of the record will indicate reason- 
able grounds for one to conclude that the error was one of inadvertence on the 
part of the attorney in fact for the White heirs and that individually none of the 
heirs involved had any information indicating that the reservation of the oil 
rights was for any period other than a perpetual reservation. 

Admittedly, the error does not detract from the written record, but the chain 
of events and the happenings in this particular case disclose a set of circumstances 
which would, if possible, make the error one of reasonableness. 

There can be no question that the Department is strong and perhaps right in 
their opposition to this proposal. It is a position that an ordinary, reasonable 
person would take without knowledge of the circumstances incident to this case 
development. 

While the error on the part of the attorney has been fully admitted by him and 
is one that ordinarily reasonable folks would feel an attorney would be on the 
lookout for, nevertheless it is a mistake that a member of the legal profession is 
prone to make in a set of circumstances, atmosphere, and environment such as is 
incident to this case. 

Particularly, it must be recalled that prior to the execution of the deed in 
question, there was involved an option to the Federal Government which in- 
corporated a reservation of the oil reserves to the heirs in perpetuity. At that 
time, according to the record, there was substantial activity in negotiations be- 
tween the Federal Government and folks in this area involving other properties 
of which the attorney in fact in this case was aware and in some instances was 
acting in his legal capacity for other clients. In several instances, deeds of 
conveyance reserved oil rights in perpetuity to the grantors. Under this set of 
circumstances, it is quite reasonable to believe Mr. Davis’ statement that he 
assumed that the deed of conveyance involved carried the same reservations 
affecting the oil rights as the option carried, and, further, that the reservations 
were similar to other reservations in other deeds of conveyance for properties 
within the area and that, in fact, without reading the deed he assumed there was 
a perpetual reservation. 

The folks involved as well as Mr. Davis are friends of mine of long standing. 
They are pioneers in this part of Kentucky. There is no question, nor can there 
be any question, respecting their integrity. A similar reputation is enjoyed by 
the attorney in fact, Mr. Davis. Should endorsements respecting their character 
be needed, I certainly want to subscribe for each of them to the nth degree. 

It is purely a question of equity and fair play. It is a matter which I feel the 
shoving aside of the legal position of the respective parties is merited and that the 
case in all fairness ought to be closed as the equities would demand. It is my 
notion that in instances of this kind where the evidence is so preponderant indi- 
cating error due to inadvertence and misinformation, the Government would 
want to see the matter fairly closed. 

Mr. Robert H. MeNeill, who represents the heirs of J. B. White before you, has 
painted more in detail the incidents leading up to the execution of this deed on 
the part of Mr. Davis. In my mind, it paints the picture factually and poses the 
single question involved: What is the right thing to do? 

I know that there are substantial obligations on the part of each of us legislators 
to each of the citizens of our country, but this does not preclude nor do I feel that 
any of my constituency would want its Government to hide behind the legal 
complexities of any given situation when to do so would unjustly and unfairly 
penalize other citizens. 

The case is unique and I would venture to say that it is one of first impression. 
Further duplications, foresquaring with all the facts and incidents involved, 
would be mighty few with respect to the future. Therefore, I do not believe that 
the fear of precedent ought to govern. But should it be otherwise, and the 
floodgates be opened, I still believe that the equities involved and the fairplay that 
one ought to expect from his Government would demand the establishment of a 
precedent. 

Again, thank you for the courtesy that you extend me, and I appreciate very 
much indeed, Mr. Chairman, the personal interest and the other courtesies that 
you have extended me since I first brought this matter to your attention last year. 


Senator Humpurey. Senator Cooper, we are very happy to have 
you with us. 
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STATEMENT OF HON. JOHN SHERMAN COOPER, A U.S. SENATOR 
FROM THE STATE OF KENTUCKY 


Senator Cooper. Senator Humphrey and members of the com- 
mittee, I want to thank you first for your kindness in extending to us 
this hearing on S. 882 which I introduced several months ago. I 
will not myself take the time of the committee in explaining in detail 
the purposes of this bill. It will be explained in detail by those who 
have come here as witnesses, but if the committee will permit me 
I would like to take 3 or 4 minutes to explain why I introduced this bill. 

First I would like to introduce those who are here with me. I 
would like to introduce Mr. Robert H. MeNeill, a distinguished lawyer 
i veeorr et who represents the heirs of Mr. White—the White 

elrs. 

Then we have Mrs. Kelly Kash and Mr. Roy E. Davis, from 
Irvine, Ky. Mrs. Kash is one of the eight heirs of Mr. White, and 
Mr. Davis is the husband of another of the heirs. 

I would like to explain to you my own interest in this bill. First 
it grows out of my personal acquaintance with these people. Mrs. 
Kash is the widow of Hon. Kelly Kash, a very prominent citizen of 
Kentucky who was engaged for a time in work in the Department of 
Internal Revenue here in Washington, a man whom I had known for 
many, many years and through him I came to know Mrs. Kash and 
other members of the family. They are responsible people and among 
the best citizens of our State, and I say that both Mrs. Kash and 
Mr. Davis’ wife and their six brothers and sisters are the sons and 
daughters of a distinguished citizen of Kentucky who was a Con- 
federate veteran and who was a former Member of the House of 
Representatives from Kentucky. 

I have known Mr. MeNeill since I first came to Washington. I 
wanted to give you this background. 

As to the merits of the case those will be explained by Mr. McNeill, 
as I said, and by these two witnesses who are here today. 

Briefly I will make this explanation. In 1933, or about that time, 
the Government of the United States decided to form in Kentucky a 
great national forest called the Cumberland National Forest. I think 
it is one of the largest and greatest national forests in the United 
States, and of course the Government began to acquire land. They 
sent, among their agents in Kentucky, Mr. Moffet, a man who is 
unable to be here to testify. Of course, former Congressman White 
is dead but an agent of the heirs, Mr. Davis, is here today. 

The first representation of the Government to Mr. Davis and to 
the heirs was that the Government would purchase a large tract of 
land in the mountain section of Kentucky at $1.65 an acre and that 
there would be reserved to the heirs in perpetuity the mineral rights, 
including oil and gas rights, of course. Mr. Davis will testify that that 
was their understanding and they relied upon that first offer. But 
later a deed was executed and, I will be very frank, in that deed the 
terms were changed. They did not provide that the mineral rights 
would be reserved in perpetuity to the heirs but only for 25 years. 
Mr. Davis, acting on behalf of the heirs, signed that deed. Of course, 
being a lawyer—or so I was at one tine aT am aware of the principle 
that an agent speaks for his principals and they are ordinarily bound 
by his action unless some other principle intervenes. 
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We want to make the point today that this was a mutual mistake. 
Mr. Davis believed—not looking into the fine print—that the rights 
had been reserved to the heirs in perpetuity because that had been the 
basis of the original proposition made by the Government and in their 
discussion. Since Mr. Moffet, the agent of the Government is not 













































3 able to testify, we must look for supporting evidence which would 
[ lend credence to Mr. Davis’ statement that it was a mutual mistake. 
l The price remained the same. The Government offered $1.65 an 
) acre, reserving all the mineral rights in perpetuity and when the deed 
e was executed, the reservation was for only 25 years, and yet the price 
B was the same. It seems to me unreasonable. Of course, there would 
I have been great value to the heirs to have retained the rights in 
r perpetuity and yet we find the prices as originally proposed. More- 
e over, at the same time individuals owning land adjoining that area to 
whom the same proposition had been made did execute deeds reserv- 
n ing the rights in perpetuity. The Department of Agriculture, in 
d peanentns on S. 882, has said, ‘‘We don’t want to create a prece- 
ent.” 
st Senator Humpurey. Did I[ understand you to say that there are 
3. other lands purchased in the surrounding area or areas nearby which 
of had the oil and gas and mineral reservations in perpetuity? 
of Senator Cooper. Yes sir. 
or Senator Humpurey. And this is a 25-year limitation which is not 
d customary in that area where these lands were acquired? 
ig Senator Cooper. According to the evidence to be adduced it was 
d not customary in that vicinity, at least, and the Department of 
id Agriculture says, ‘‘We don’t want to create a precedent.” Of course, 
n- you don’t have to create a precedent if both the sellers and the pur- 
of chaser had entered into this with open eyes and I am very much 
surprised at the statement that under no circumstances do they want 
I to create a precedent. I say they ought to make a precedent under 
the circumstances of this case. I have studied this case myself, as 
ll, has Mr. McNeill, who is a good lawyer, and, I am sure, better than 
I am, and we came to the conclusion after long study that this bill 
1e, should be approved and justice should be done. 
a Senator Humpurey. Did the heirs initiate action or demonstrate 
nk obvious and visible concern over the mineral reservation clause? 
ed Senator Cooper. Not until several years ago. The Government 
ey raised the point that that is a fact in favor of their position. Our 
is view is that they had assumed all along that the original proposition 
ite would have been included in the deed, and it was not until several 
years later that the heirs discovered this error and then instituted 
to action. I think the chief point to remember is that the first proposi- 
of tion made by the Government was that the mineral rights should be 
aut retained to the heirs in perpetuity and that the negotiations were 
ts, conducted upon that basis and the very price they offered was the 
at price paid to these people, and at the same time they were executing 
ut deeds or securing deeds from other people in which they were permit- 
she ting the vendors to retain the mineral rights in perpetuity. 
hts Senator Humpurey. The Department says there is no correspond- 
rs. ence with respect to the mineral reservation until many years later, 
Se, Senator Cooper. That is correct. 
ple 
nd 
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Senator Humpurey. The Department says that in 1933 there was 
a form letter sent to Mr. Roy E. Davis advising that funds were 
available for the purchase at $1.65 per acre. 

Senator Cooper. Yes, sir. 

Senator HumpnHrey. Subject to outstanding oil and gas lease and 
perpetuities of oil and gas. 

Senator Cooprr. That was the basis upon which they entered the 
negotiations. 

Senator Humpurey. Is the oil and gas in the deed limited now to 
25 years? 

Senator Cooper. Yes, sir. 

Senator Humpnrey. As well as minerals? 


STATEMENT OF ROBERT H. McNEILL, REPRESENTING THE HEIRS 
OF J. B. WHITE 


Mr. McNetu. Yes, sir. There was oil on this property at the time 
this offer was made. The tract that we are considering was covered 
by the option and was already producing oil. Mr. White’s heirs were 
interested in another tract and they got paid more for it than they did 
for the tract that was producing oil. The circumstances seem to me 
to indicate a great error in the beginning. 

Senator Jorpan. Mr. Chairman, I must ask to be excused. I have 
another meeting I must go to. 

Senator Cooper. It seems clear to me. At the same time on another 
tract upon which there was no oil produced the rights in perpetuity 
were reserved, which indicates further that the perpetual reservation 
applied to both tracts. 

Senator Humpurey. Go right ahead, Mr. McNeill. 

Mr. McNett. I think there is one point in this case as to whether 
there was a mutual mistake in the handling of this matter. The 
Agriculture Department has filed documents and we have filed an 
affidavit from all of the heirs. All of the affidavits say that they had 
no knowledge whatever that this reservation was changed when the 
contract of purchase was sent out or after the option was given and 
the deed was not executed until 1936, 3 years after the option. There 
was plenty of time to forget, and Mr. Davis not being a lawyer, acting 
as agent, accepted the offer as the basis on which all transactions 
would be carried forward and when he got the option which the Gov- 
ernment sent him to sign he assumed that it was just as the offer was, 
because no negotiations had occurred in between and no effort to 
reduce the reservation had been made by the Government, and no 
conversation had occurred about it between him and Mr. Moffet who 
acted for the Government. When he got the option he signed it and 
sent it back the same day he got it. In my thinking that was a 
careless thing on Mr. Davis’ part, but he had such faith in the Depart- 
ment, and then months passed and then in January of the next year 
they prepared a contract for deed and the deed was not exhibited to 
be executed until 1936, 3 years after the offer. 

When Mr. Davis executed this he had a power of attorney from 
all these six girls, including his wife and two boys, six girls and two 
boys, to act for them. He executed this deed and sent it in the 
same day. The records of the Department of Agriculture approve 
what I say. Mr. Davis will testify that he did not examine any of 
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them. If he did not examine them and confer with counsel for the 
Government, and that was submitted to him by error, it seems to 
me that that establishes clearly that there was a mutual misunder- 
standing. 

Mr. White had two tracts, one an 800-acre tract which was con- 
demned by the courts. That tract was paid for at the rate of $1.75 
with a perpetuity reservation. The Government had offered to buy 
it at $1.65 but because of technical title defects it had to go to con-. 
demnation and was sold with a perpetuity reservation on it. 

When the court condemned it the Government took the larger 
tract at $1.75 and paid for it to Mr. Davis and he got the check for 
$1.75 for the area and when he came to get the check for the other 
tract he got $1.65 and the reservation reduced from perpetuity to 
25 years. 

Senator Humpnrey. That was a different time. 

Mr. McNett. Practically the same time. 

Senator HumpHrey. But there are two separate transactions and 
two separate pieces of property, the larger one with a reservation in 
perpetuity, even though the price was $1.75 per acre; and the smaller 
one at $1.65 per acre but with the reservation limited to 25 years. 

Mr. McNett. You have made a part of the record the Depart- 
ment of Agriculture reports and our affidavits? 

Senator Humphrey. Yes, sir. 

Mr. McNetr.u. They support this claim of mutual mistake. The 
affidavits say we gave Mr. Davis no authority to sell our oil on a 25- 
year reservation. 

Mrs. Kash will testify that she was intimate with her father before 
he died and that he insisted on a perpetual reservation of the lands he 
sold in the mountains of Kentucky. She will say she so understood 
in this conveyance, and all her sisters and two brothers have made 
similar affidavits. I presume that your entry of these documents 
means that they will be incorporated in the record. 

Senator Humpurey. Yes, sir; they will be included in the record. 

Mr. McNett. Senator Cooper and I have conferred about this 
very often and we have reached one conclusion, that the only explana- 
tion for these incidents is that Mr. Davis trusted the faith of the 
Government, of the Agriculture Department and the Forest Service— 
and Mr. Moffet lost his mentality and is not able to discuss or testify 
or make a statement about it and the Agriculture Department very 
frankly admits that there is no correspondence, no conversation, no 
incident from 1933 to 1936 between the time when they made their 
offer and took the deed. 

I will be glad to put these good people on the stand, Mr. Chairman, 
and ask them just a few questions if 1 may. 

Senator Humpurey. Very good. 

Mr. McNettu. Do you want to put her under oath? 

Seniator Humpurey. I don’t think it is required. 

Senator. Cooper. Do you think so? She is perfectly willing to be 
sworn. You have a statement from the Department of Agriculture 
which ‘is not ‘necessarily a conjecture but represents a position which 
cannot be based on fact in the same way that these witnesses’ positions 
can, and I think it would be good to have them sworn. 

‘Senator Humpurey. Yes. Will you raise your. hands and be 
sworn, please, those who will testify? 
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Do you swear to tell the truth, the whole truth and nothing but the 
truth, so help you God? 

(Affirmative answer, in unison, given by Roy E. Davis and Mrs. 
Kelly Kash. 

Senator Humpurey. All right. Go ahead, Mr. MeNeill, with 
whatever else you would like. 

Mr. McNetu. Will you state your name and your age and where 
you live? 


TESTIMONY OF ROY E. DAVIS, IRVINE, KY. 


Mr. Davis. My name is Roy E. Davis. I am 68 years old and I 
live in Irvine, Ky. 

Mr. McNett. Did you know former Congressman White before 
his death? 

Mr. Davis. Yes. 

Mr. McNewu. How well did you know him? 

Mr. Davis. I knew him for about 10 or 12 years before I married 
his daughter. 

Mr. McNetu. Were you associated with him in any way, in busi- 
ness or otherwise? 

Mr. Davis. No. 

Mr. McNeu.. Are you familiar with the two tracts of land that 
are being discussed here? 

Mr. Davis. Just what the records show—that the two tracts are 
different, in different areas. 

Mr. McNett. Do you recall receiving an offer from the Govern- 
ment to buy 629 acres at $1.65? 

Mr. Davis. Yes, sir. 

Mr. McNen. After you got that notice, Mr. Davis, did you get a 
power of attorney from the other heirs to act for them? 

Mr. Davis. Yes, sir. 

Mr. McNeitu. Under that power of attorney did you execute an 
option on the 629-acre tract with the Government? 

Mr. Davis. I don’t. remember receiving the option on that. 

Mr. McNeruu. Do you recall anything about the terms of the 
reservation in any option you may have had? 

Mr. Davis. All the terms in the reservation are perpetual. That 
was my understanding. 

Mr. McNe 111. Later, then, there was a contract of sale sent to you? 

Mr. Davis. Yes, sir; I advertised those sales. 

Mr. McNettu. Do you remember anything about the reservation 
in that document? 

Mr. Davis. All the sales I had written about with respect to Jackson, 
Ky., and Clay City, that the land was offered at $5 an acre and all 
mineral rights reserved. . 

Mr. McNet.u. Did you advertise the lands as administrator? 

Mr. Davis. Yes, I advertised the land for sale, with the minerals 
and oil rights reserved. 

Mr. McNetuu. Did you ever negotiate for any other terms than 
a perpetual reservation? 

Mr. Davis. No, not with anybody. 

Mr. McNett. Did you ever talk to Mr. Moffet about it and have 
him cut it down? 
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Mr. Davis. I can’t recall talking to Mr. Moffet about this particular 
instance. I have been in there several times talking about the deeds, 
but this other land. 

Mr. McNett. In view of the Government’s offer of $1.65, what 
explanation have you to make of executing these other papers, the 
option and the contract and the deed with the 25-year reservation? 

Mr. Davis. I never did know there was a 25-year reservation in 
this. That was where this mistake came in. 

Mr. McNeruu. Did you consult any one of the heirs about the terms 
of the option or the contract or the deed? 

Mr. Davis. I told them I had an option on $1.65 on acre and they 
agreed to pay it and they wanted to get rid of it and it was not pro- 
ducing anything at that time. 

Mr. McNeiiu. You did not mention the reservation, the terms 
of the reservation? 

Mr. Davis. No, not as I can remember. 

Mr. McNett. Isn’t it a fact that you did not notice the terms of 
the reservation? 

Mr. Davis. That is right. 

Mr. McNett. Did you have faith in the Forestry Department 
conforming to their offer? 

Mr. Davis. Absolutely. There was never any controversy between 
Mr. Moffet and me on that point. 

Mr. McNeitu. The Agriculture Department says there is no cor- 
respondence with you and the heirs. Do you know whether there 
was such correspondence? 

Mr. Davis. | don’t know. 

Mr. MecNeru. Did they communicate with you in any way before 
they sent you the option changing the offer from the perpetuity to the 
25-year period of time? 

Mr. Davis. No. 

Mr. McNeiuu. Do you have any recollection of that? 

Mr. Davis. No. 

Mr. McNertu. That is all I care to ask of Mr. Davis. 

Senator Coorpr. May I ask a question? 

Senator Humpnurey. Yes. 

Senator Cooprr. In your recollection of all the conversations that 
you had with Mr. Moffet after the time the original offer was made 
which included the reservation in perpetuity of the mineral rights, 
a aw ever make it known to you that there had been a change 
made? 

' Mr. Davis. No, there was nothing mentioned about this 25-year 
ease. 

Senator Youna. Was this land acquired by the Gover nment for 
the same purpose—all this land acquired for the same purpose? 

Senator Humpurey. Were both parcels purchased for the same 
purpose? 

Mr. Davis. Yes, sir. 

Senator Youna. At about the same time? 

Mr. Davis. Yes, sir. 

Senator Youne. How much difference in time was there? 

Mr. Davis. I don’t know, sir. 

Senator Young. You don’t recall whether it was the same Gov- 
ernment official handling the acquiring of both pieces? 
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Mr. Davis. I don’t know whether it was handled in Washington 
here or whether it was handled through Mr. Moffet. Most of my 
trips were over there as to the boundary line of this tract that was 
paid for at $1.65 an acre. 

Mr. McNett. I will interrogate Mrs. Kash for just a few minutes, 
Mr. Chairman. 

Senator Humpurey. All right. 


TESTIMONY OF MRS. KELLY KASH, IRVINE, KY. 


Mr. McNett. I believe you are the widow of my old friend and 
associate, Kelly Kash? 

Mrs. Kasn. Yes. 

Mr. McNett. And 10 years before his death he moved back to 
Kentucky, did he not? 

Mrs. Kasu. Yes. 

Mr. McNett. Prior to that time had you lived in Washington? 

Mrs. Kasu. Yes. 

Mr. McNett. Prior to the time your father died, were you familiar 
with his insistence that his land should be sold with certain reserva- 
tions! 

Mrs. Kasu. Yes. 

Mr. McNett. What was his attitude about the land with respect 
to oil and gas? 

Mrs. Kasu. In 1923 he sold the timber on all this land and reserved 
the smaller timber up to 6 inches and he told the family that he would 
like to sell the land to the Federal Government for wildlife because it 
was —_ rugged and hardly ever a person on it. There are no roads 
or anything in there and we were anxious to do that, and after our 
father died we wanted to sell it and hoped that the Government 
would buy it. 

Our brother-in-law, the administrator, advertised it to sell for $5 
an acre. The Government came in and bought what we call the bush 
tract of 559 acres. 

Now, this tract has produced, is producing, and has been producing 
since 1917, and they paid $1.65 an acre for the land. Then they con- 
demned all the way to White Springs Run with 1,000 other acres of 
mountain land at $1.75 an acre. That land was not producing and 
we did not know it would ever produce because we called it wildcat 
territory. It is producing now but it has nothing to do with what we 
call the bush tract. So we sold the bush tract for this $1.65 and got 
the check for it. 

Mr. McNett. When did you learn that the oil reservation was 
25 years? 

Mrs. Kasu. In 1957 by accident we saw a letter from the attorney 
to the Climax Oil Co. that has the lease, stating that on November of 

1958 we would have to forfeit that oil property for the Government 
and for them to go ahead and drill and get all they could out of it 
because at that time we would not have control of it. Right away I 
wrote Senator Cooper and Mr. McNeill and wrote them that we were 
bewildered and astonished. That was the first time we ever heard of 
it. It never was discussed. There was not a letter or anything in 
any of our possessions, nor the Government has not a word on its 
records that it was mentioned that we would give the oil away. 
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Senator Humpurey. When did you start to get oil production on 
this land? 

Mrs. Kasu. In 1917. 

Senator Humpwrey. Has it been producing ever since? 

Mrs. Kasu. Yes. 

Senator Humpnrey. So your knowledge of this reservation, as I 
gather from your testimony, came to you through an accident and 
it was a rather shocking experience, is that right? 

Mrs. Kasu. Yes, sir. 
Senator Humparey. Because the land had been producing oil in 
1955? 

Mrs. Kasu. In 1917 there was a producing well, but after we got 
the word in 1957 a very large oil company came in "and slowed down 
and this property has decreased. 

Senator Humpnrey. In 1956 you had the oil lease on that property? 

Mrs. Kasu. Yes. 

Senator HumpHrey. What company was doing it? 

Mrs. Kasu. Climax Oil Co. 

Senator Humpurey. The same one as now? 

Mrs. Kasu. Yes. 

Senator Humpurey. Were you receiving royalties or dividends? 

Mrs. Kasu. Yes. 

Senator Humpurey. You were receiving royalties from the Climax 
Oil Co. in 1955? 

Mrs. Kasu. Yes. 

Senator Humpnrey. And 1956? 

Mrs. Kasu. Yes, in 1957, too. 

Senator Humpnrey. What I am trying to ascertain is whether 
there was oil production on this land prior to this 25-year lease? 

Mrs. Kasn. Yes. 

Senator Humpurey. I wanted the record to note that you did not 
decide to reopen this whole thing after you discovered oil. 

Mrs. Kasu. That is true. 

Senator Humpnrey. The oil was there and in the possession of 
the family on a royalty basis for a long time? 

Mrs. Kasn. Yes. 

Senator Cooper. Am I correct in saying this: That when you 
executed these deeds to the Government jou executed one deed for 
a tract which did not have any oil production at that time and for that 
tract which did not have oil production the Government paid you 
$1.75 an acre? 

Mrs. Kasu. That is right. 

Senator CoopEr. And. it provided that the heirs could retain the 
mineral rights, including oil and gas in perpetuity? 

Mrs. Kasu. That is right. 

Senator Cooper. The second tract which is in controversy provided 
that they would pay you $1.65 an acre, which they did, but limited 
your rights in the oil and gas to a period of 25 years? 

Mrs. Kasu. Yes. 

Senator Cooper. And is it true that this tract has been producing 
since 1917 and was producing oil at the very date that you executed 
this conveyance, and is it further true that from the time that you 
executed this deed until the present the tract has been producing oil 
and you have been receiving royalties on it during that entire period? 

Mrs. Kasu. That is right. 
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Senator Cooper. And, as I understand it, you did not know that 
this reservation was limited to 25 years until you heard that the oil 
companies had been notified that after a certain date marking the 
end of the 25 years the payments would then go to the Government 
of the United States? 

Mrs. Kasn. That is right. 

Mr. McNetuu. Can you state whether your sisters and brothers 
had the same information that you had and, if they were here, whether 
or not they would testify the same way? 

Mrs. Kasu. That is right. 

Mr. McNet.u. Did you know anything about that advertisement? 

Mrs. Kasu. Yes. 

Mr. McNetuu, Can you identify that as an advertisement which 
you made of this land for sale? 

Mr. Davis. Yes. 

Mr. McNett. This refers to an offer of $5 per acre by the adminis- 
trator of Mr. White’s estate and this was sent out in 1933, just 2 
months before the date the offer from the Government was received? 

Senator HumpuHrey. He offered the land at $5 per acre with oil and 
gas and mineral rights in perpetuity and ultimately sold it at $1.65 
to the Federal Government with the reservation of 25 years. 

Mrs. Kasu. Yes. 

Mr. McNemu. Thank you. 

Senator Humpurey. Senator Young? 

Senator Youna. I don’t have any questions. 

Senator Humpnrey. I think we have established several vital points 
and the thing I was most interested in was whether the heirs to this 
property suddenly became aware of and concerned about the limita- 
tion of the oil and gas rights after they had discovered oil, but the 
facts are that the oil was already discovered and producing and 
royalties had been accruing to the heirs under the terms of the sale 
of the property. 

Senator Younae. Was a lawyer consulted at the time the land was 
sold? 

Mr. McNetn. No. That is really odd. Mr. Davis is a business- 
man and received the paper and received the offer in May of 1933 
and he thought everything would conform to that offer but I don’t 
think the Agriculture Department considers that it was. They say 
it is a mystery to them why that was different. 

Senator Humpurey. Did the option paper have the 25-year limita- 
tion on it? 

Mr. McNett. I have a copy of the document the Agriculture De- 
partment furnished me and I would be glad to make a copy of that 
available to you. The second page, the second line in the middle of 
the option. 

Senator Cooper. May I make another statement, Mr. Chairman 
and members of the committee? 

Senator Humpurey. Yes. 

Senator Cooper. First I would like to say that I think the chair- 
man of this committee has brought into evidence a very important 
fact. I would assume that one of the first questions the committee 
would like to know, and it has been covered by the chairman, is, Did 
there become concern after oil was discovered on the property? I 
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think it has been brought out here very clearly that that could not be 
the motive for the concern because, as has been stated, the tract had 
been producing oil since 1917 continuously until the present time. 

The second thing which I would like to say is this: At the time the 
Government of the United States began to acquire the land for the 
Cumberland National Forest—and I will put into the record at a later 
date a statement regarding the total area which was acquired in 
eastern Kentucky—their agents were in Kentucky and dealing with 
hundreds of owners of land.' It was at the time of the depression and 
many owners were selling land because they had to. I know in my 
own county quite a large area was included in that national forest. 
I was a judge of my county at that time and I know many owners of 
land sold it because they had to to secure money. I do not say this 
in any derogation of the people of that area because I am a native of 
that area and my people are a part of it. But they are people who 
trusted the Government of the United States and accepted the 
Government’s statement. Many of them are not educated people. 
They take the word of the Government of the United States, and 
unfortunately perhaps, either through lack of means or because of that 
trust they did not think it necessary to employ lawyers to look at 
every word in the paper. I say that simply to show that while it 
does not apply in this case—these people are outstanding people but 
they, too, had that trust in the Government of the United States 
and I am sure they accepted the original proposition of the U.S, 
Government. 

Further, there is nothing in this record which casts any aspersions 
on Mr. Moffet or the agents of the U.S. Government. What we 
simply wanted to say is that we believe that because of the direct 
testimony of Mr. Davis, who was the agent, supported by Mrs. Kash, 
who is one of the heirs, and supported by this circumstantial evidence 
based upon the facts, that we think we have made a case of mutual 
mistake which even in law is the basis for the setting aside of a con- 
veyance, but we certainly think that the Congress has the right and 
not only that but the duty to correct a situation of this kind and to 
do equity. That is our purpose. 

Mr. McNet.u. May | have one more minute, Mr. Chairman? 

Senator Humpurey. Surely. 

Mr. McNeiuu. The power of attorney granted to Mr. Davis during 
October of 1933 where he made all the conveyances without consulting 
all the heirs and I offer that as a part of the record to show that he 
acted on his own belief that he had a right to do it and he was con- 
forming to the offer of the Government. This was furnished to me 
by the Department of Agriculture. I do not have a copy of it. You 
will notice the names of the heirs are all written in but they are all 
signed by Mr. Davis, and the original copy we could not obtain 
because they have all been destroyed, so the agent of the Department 





‘of Agriculture states. They have only typewritten or photostatic 


copies. We have no doubt that is a genuine copy. 


& Senator Humpurey. Do we have a witness from the Government 
ere? 


As of June 30, 1958, the U.S, Government owned 458,352 acres in the Cumberland National Forest. Al 
land is in Kentucky. 
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STATEMENT OF REYNOLDS G, FLORANCE, DIRECTOR, DIVISION 
OF LEGISLATIVE REPORTING AND LIAISON, FOREST SERVICE, 
U.S. DEPARTMENT OF AGRICULTURE 


Mr. Frorance. The Department, of course, made its report. 

Senator Humpurey. Yes, we have included that in the record. It 
is a rather detailed report. 

Mr. Fiorance. I have no prepared statement, Mr. Chairman. 
Actually, I don’t have any particular thing to add to the report. 

Senator Humpurey. I have a couple of questions I would like to 
ask you. 

Mr. Fiorance. In connection with the question of what the policy 
was on the acquisition of these lands with respect to mineral reserva- 
tions, there was no rigid policy. There were acquired in the vicinity 
of this tract in question here lands subject to various types of reserva- 
tions. Some went in perpetuity. Some went for a period of years and 
then terminated. Some went for a period of years and then would 
continue if there was production, and each one was more or less 
worked out on a basis of individual negotiations. 

Senator Humpurey. There were two parcels of land in the immediate 
vicinity of each other. One parcel sold to the Government at $1.75 an 
acre with a reservation of mineral and gas and oil rights in perpetuity 
for the original owners. The second parcel of land in the same vicinity 
was sold to the Government at $1.65 an acre, even though there was 
production underway—there was visible, tangible evidence of oil and 
oil production—and yet a clause was put in that mineral and oil 
rights would end in 25 years. This confounds even an ordinary 
layman like me. 

Mr. Fiorancr. These lands were being acquired primarily for 
administration as nations] forest lands. The surface values mainly 
were the values that the Forest Service was concerned with in making 
the appraisals and in negotiating on the purchase price. 

The tract that was referred to as having been acquired at $1.75 
an acre with a reservation in perpetuity was a nearby tract, and 
actually that tract was optioned from the Bushes as a part of a 
larger tract, but because of some conflicting claims to it this parti- 
cular part was surveyed out, as they say, as a separate parcel. 

Senator Humpurey. Because there were originally some 800 acres? 

Mr. Fiorance. I believe the tract contained around 1,600-some- 
odd acres under the Bush option, and it was the Bush option that 
provided for the reservation in perpetuity. 

* Senator Humpurey. What do you mean by the Bush option? 

' Mr. Frorance. That was the option from the Bush family and 
this option provided tor the mineral reservation in perpetuity and 
for the sale price to be $1:75 per acre. This particular parcel which 
was thought to be around 800 acres and which actually surveyed out 
at 644 acres was also claimed by the White heirs and I believe the 
Forest Service took an option also from the White heirs, but I have 
been unable to find in our files that particular option. I could be 
mistaken on that but at any rate, because of the conflicting claims, 
that was surveyed out.as.a separate parcel but was acquired in the 
same condemnation proceeding with the remainder of the Bush 
family tract, and as a matter of fact I believe that the court awarded 
the money for that land to the Bush family. 
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So that the terms of the Bush family option are the ones that con- 
trolled in that instance. 

Senator Humpurny. Was the timber on the Bush land better than 
the timber on the White land? 

Mr. Fiorance. Senator Humphrey, I cannot answer that question 
specifically because I have never been on either one of these tracts. 
These tracts were examined and appraised by the Forest Service 
people at the time. They make a cruise of the area under considera- 
tion so that specifically I cannot answer that question. 

Senator Humpnrey. The thing that keeps coming back to me is 
that the Government is not unaware of the value of oil, particularly 
where there is oil in production; so why would it make a deed at a 
higher price with oil and gas and mineral rights in perpetuity even 
though there was no oil visible, no known production, and within a 
few days consummate this deal for a tract where the oil was being 
pumped, pay 10 cents an acre less, and at the same time include a 
reservation clause of 25 years? It just doesn’t add up. 

Mr. Fuiorance. I can say that it is a puzzle from the record that 
you have before you. This letter that was sent out that made the 
original offer was a form letter which really was designed to announce 
that moneys were available and that the Forest Service was then in 
a position to negotiate for these tracts. The option was taken some- 
time after that and the option, of course, was the thing that became 
the first contractual arrangements between the parties, and the deed 
showed the same mineral reservation as the option. 

Senator Humpurey. I don’t think there is any denial of those facts, 
but the Forest Service form letter, the announcement that the money 
was available to buy, also included within it a statement that the oil 
and gas and mineral rights would be held in perpetuity. 

Mr. Fiorance. That is correct. 

Senator Humpurey. This is one where we have to be like Solomon. 

Mr. Fiorance. That is right. It is a fact that as far as I know we 
cannot make or give any further explanation on it. I don’t know 
why the change. 

Mr. McNett. May I ask the witness one question? 

Senator Humpurey. Certainly. 

Mr. McNett. Here is a letter from Senator Cooper, and I call 
your attention to the third paragraph in which you say that you 
secured two options from the White heirs. Aren’t you in error about 
that, as you intimated now? 

Mr. Fiorance. No. I believe we stated that the particular tract 
we are concerned with in this bill was covered by an option, and that 
is the option that stated the reservation in terms of the 25-year period. 
The other option that is referred to in here is the option that was 
taken for the so-called Bush 800 acres which was acquired by con- 
demnation and not acquired by deed. 

Mr. McNetu. But you are stating that the White heirs or Mr. 
Davis gave you two options. He gave you only one. 

Mr. Frorance. My understanding is that the White heirs gave us 
an option on the tract that was originally thought to contain 629 
acres and was later surveyed out as 500-some-odd acres and that they 
m addition gave an option on the so-called 800-acre tract. 

Mr. McNet. You have no record anywhere in your files that you 


have examined relating to any negotiations to change your original 
offer of May 23, 1933? 
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Mr. Fiorance. We have been unable to find it. 

Mr. McNett. You know about Mr. Motfat’s illness? 

Mr. Fiorance. Yes. I know him personally. 

Mr. McNetm. And there is no doubt about his incompetence to 
testify mentally and physically, is there? 

Mr. Fiorance. That is my understanding. 

Mr. McNetw. Thank you very much. 

Senator Humpurey. I want to say to the witness from the De- 
partment, Mr. Florance, you are a very fine man. 

Mr. Fiorance. Thank you. 

Senator Humpurey. And you are a credit to the Government. 
You surely do a fine job over here and I think it is certainly a good 
idea to put in the public record that you don’t get paid too much and 
once in a while you ought to get a couple pats on the back. 

I think that is about it today. We will not take any immediate 
action on this today because I want Senator Jordan and Senator 
Young to examine the record. 

You have made a very fine presentation and the committee is 
grateful for your testimony. Thank you, Senator Cooper. We are 
very appreciative of the manner in which you have prepared this 
testimony. 

Mr. McNeu.. I have prepared a memorandum on the law as to 
the mutual mistake. 

Senator Humpurey. You can include that as a part of the record. 

(Memorandum on law of mutual mistake follows:) 


The bill before the committee was introduced February 2, 1959, by the senior 
Senator from the State of Kentucky, Hon. John Sherman Cooper, 8. 882, reading 


as follows: 
“A BILL For the relief of the heirs of J. B. White 


‘Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of Agriculture is authorized 
and directed to convey by quitclaim deed, without consideration, to the heirs of 
J. B. White (living at the time of the death of the said J. B. White) all oil, gas, 
and other mineral rights which are held by the United States in lands conveyed 
by such heirs to the United States and described in the records of the office of 
the county court clerk of Powell County, Stanton, Kentucky, in deed book 31, 

aves 362-367, inclusive, such rights having been erroneously conveyed to the 
nited States.” 


HISTORY OF PURCHASE OF J. B. WHITE LANDS 


The U.S. Government initiated the purchase of the lands in question here by 
a letter by the assistant national forester to the J. B. White estate, dated May 23, 
1933. To support this statement we quote from a letter from the Chief, Forest 
Service, to Hon. John Sherman Cooper, senior U.S. Senator from Kentucky, dated 
January 17, 1958, as follows: 

‘Under date of May 23, 1933 the assistant rezioual forester of the eastern region, 
Forest Service, sent a form letter to Mr. Roy E. Davis, administrator of the estate 
of J. B. White, advising that funds were available for the purchase of lands in the 
Cumberland purchase unit and offering to purchase 629 acres, more or less, of 
estate lands at $1.65 per acre, subject to an outstanding oil and vas lease ard 4 
perpetual reservation of oil and gas. This is the tract to which Mrs. Kash’s let- 
ters refer. In Forest Service records it is designated as tract 134-I.”’ 

A full copy of the above Jetter to Senator Cooper outlines the history of the vari- 
ous documents which passed between the Forest Service and Mr. Roy Davis, 
acting as administrator for the White estate, which passed upon his death to his 
children. 

Pursuing the above offer to purchase of May 23, 1933, and 6 months subsequent 
to the offer by the United States to purchase the lands here in question, to wit, 
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on November 4, 1933, the U.S. Forestry Service prepared and sent to Mr. Roy E. 
Davis, the active representative of the J. B. White heirs, an option to purchase the 
White 629-acre tract referred to above, in the above paragraph of the letter of 
January 17, 1958, to Senator Cooper. 

As far as is known by the White heirs or Mr. Davis, this option failed to conform 
with the Government’s offer to buy of May 23, 1933. Said failure to conform 
consisted of a provision that the oil reservation should be a ‘25-year reservation 
of all minerals.’’ The offer by the Government proposed to pay $1.65 per acre 
for these lands, under a perpetual reservation. (See above quotation from 
letter of the Department to Senator Cooper of January 17, 1958.) We quote 
again from the Forestry letter to Senator Cooper, as to the option itself: 

“On November 4, 1933, the J. B. White heirs, through Roy E. Davis by power 
of attorney, optioned two tracts of land to the United States. One of these was 
the 629-acre tract above noted (134-I); the other an 800-acre parcel. The option 
for the 629-acre tract contained the following as to reservations and outstanding 
rights: Oil and gas rights, outstanding in Amp Burnett of Torrent, Ky. Also 
subject to 25-year reservation of all minerals. The option for the 800-acre tract 
included the following reservation and subjection: Oil and gas rights outstanding 
in Carl White, Irvine, Ky., also subject to 25-year reservation of all minerals.” 

The tract in issue 134-I carried an oil reservation of 25 years under the option. 
Under the offer to purchase, as above set forth, the reservation of oil and other 
minerals was to be in perpetuity. 

The price under the option was $1.65 per acre and so far as the record shows 
the price on settlement was the same, and on the 800-acre tract the reservation 
was not for 25 years, but in perpetuity. Why the change in one and not both? 

What explanation is there as to why the 800-acre tract was conveyed to the 
United States, subject to a perpetual reservation, on which no oil was being 
produced, whereas the 629 acres was conveyed subject to a 25-year reservation, 
on which there was oil production at the time? he clear answer is that the 
agents of the sellers failed to perform under the U.S. offer of May 23, 1933, and 
purchaser confused the conditions of the offer with the option and the deeds, and 
conveyed one subject to 25 years, and the other subject to a reservation in per- 
petuity. Surely, this was a mutual mistake. No other explan»tion makes sense. 

If the price had been substantially raised by the Government, ».bove its offering 
price, that might be a lame explanation of why the reservation of oil was reduced 
from perpetuity to 25 years. No such consideration was offered or paid and the 
Agriculture Department, in its letter to Senator Cooper above referred to, makes 
the following statement on that subject: 

“Purchase of this tract was approved by the National Forest Reservation Com- 
mission in accordance with the terms of the option on January 11, 1934. On 
August 3, 1936, a draft of deed to the United States was sent by the Department 
of Agriculture attorney handling the case to Mr. Davis. Presumably the inter- 
vening year and a half had been required for abstracting and title matters and 
there is no indication that the question of the mineral rights was raised during this 
time, although there was ample time for reconsideration by Mr. Davis and the 
other heirs. The deed was executed under date of August 6, 1936, and returned 
to the Department attorney on the same day. It excepted oil and gas rights 
owned by third parties, if any, and reserved to the vendors for a period of 25 
i from November 4, 1933, all minerals, if any, in, upon, or under the conveyed 

nds.” 

The following dates are significant: 

(1) The Government offer was made May 23, 1933. 

(2) The option prepared by the Government and sent to the agent for the 
White heirs, Mr. Davis, was dated November 4, 1933, 6 months later. 

(3) The purchase of the property was authorized January 11, 1934. 

(4) Draft of deed by the United States was prepared and sent to the sellers 
August 3, 1936, more than 3 years from the time of the original offer. 

No change of price was offered, no correspondence ensued, asking for a change 
in oil reservation, no conversations occurred between the Government agent 
who handled the matter and the agent for the owners who handled the trans- 
actions for the heirs, so, without such explanation, there can be only one answer 
as to why the reservation in the 800-acre tract was in perpetuity and the 629-acre 
tract was cut down to 25 years, and that is that both parties were acting from 
memory or impression and without the record before them, and agreed to a change 
in the terms of the original Government offer, which had passed through a chain 
of errors and omissions, to conform’‘to the Government offer and price. 
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In the letter of January 17, 1958, to Senator Cooper above referred to, the 
Agriculture Department frankly makes the following statement, to wit: 

“‘While the option given by Mr. Roy Davis for the 629-acre (late 589-acre) 
tract differed in regard to the period of the mineral reservation from the informal 
offer initially made by the Forest Service, there is nothing in our records to 
indicate that the provisions of the option and the terms of the deed did not repre- 
sent the understanding and agreement of the parties at the time the option was 
given. There is no correspondence from Mr. Davis or any of the heirs taking 
issue with the terms of the reservation. Neither is there any memorandum or 
other record by Forest Service personnel indicating that the point was raised.”’ 


ANALYSIS OF EVIDENCE 


There has been filed with the Agriculture Committee the following: 

(1) Affidavit of Roy E. Davis (2 pages) that he never had authority to option 
the White lands, including the 25-year oil reservation, but only for a perpetual 
reservation; that he did not give such option knowingly or consciously, but 
signed it as submitted to him by Government agents from Washington, believing 
that it was in accordance with the offer by the Government to purchase the 
White lands, as shown in the Government’s offer dated May 23, 1933, at $1.65 
per acre with a perpetual oil reservation. 

(2) Affidavits of all of the heirs of Mr. White, supporting the statement by Mr. 
Davis, that he had no authority to grant an option or convey the White property 
with a 25-year oil reservation, but only with a perpetual oil reservation. hese 
affidavits will be found among the files in the Committee on Agriculture, of the 
U.S. Senate, also among the records of the Department of Agriculture. It is not 
contended by the Government that there is in existence any record of conversation, 
or any written document of any kind showing negotiations between Mr. Davis, 
acting for the White heirs, and the agent acting for the Government, in anywise 
modifying the Government’s offer of May 23, 1933, except the purported option 
contract and deed relative thereto. The Government has no record of evidence 
of any kind contradicting either the affidavit of Mr. Davis, that he had no au- 
thority to give an option or convey the property subject to a 25-year oil reserva- 
tion, and that he has no knowledge of having done so, and that if he did so, it was 
a mutual mistake, in which he believes the Government attorney mistakenly 
cooperated; that never at any time did he have any conversation with the Govern- 
ment agent relative to a modification of the original offer by the Government, 
and had he known of such change in the option and deed he would have repudiated 
both since he was without authority to agree to such change or any change from 
the original purchase offer from the Government dated May 23, 1933. 

It will also be shown by the above affidavits and by oral testimony that former 
Congressman J. B, White, the father of all the claimants herein, always refused to 
sell any of his mountain land except under a perpetual oil reservation. 

We expect copies of the option and contract and deed of sale to be available to 
the members of the subcommittee of the Agriculture Committee. 

The power of attorney and the contract of sale contradict the offer of the U.S. 
Government and constitute changes in said contract of a substantial character. 

Mr. Davis, as attorney in fact, was given a general authority by the power of 
attorney to act for the heirs and himself as the husband of one of the heirs, but 
he did not have authority to make a conveyance of the property in a manner con- 
tradictory of the offer by the Government. 

The record admittedly fails to show that any form of information as to any 
changes in the Government’s offer of May 23, 1933, was ever brought to the 
attention of the heirs by their own agent, or by the agent of the Government, by 
oral conversation, communication, or otherwise. 

From all the facts shown by the memorandum above set forth, which I think 
are entirely uncontradicted by the U.S. Government, bill 5. 882 should pass be- 
cause the transfer to the U.S. Government by the White heirs of the lands de- 
scribed in the official documents above referred to, subject to a 25-year oil reserva- 
tion, instead of a perpetual oil reservation, was because of a mutual mistake 
between the parties and not because of any intentional deceit or fraud by either. 

If the above conveyance of real estate described occurred by reason of a mutual 
mistake, then the Government should reconvey the oil interest and relinquish all 
its rights to the oil from said lands, restoring to the owners a perpetual oil reserva- 
tion for which the Government paid nothing because of an honest mutual mistake 
by both the transferor and transferee. In such a case no title passed; since such 
a transaction is always subject to correction, and especially so when a sovereign 
is involved. 
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It is not necessary to quote extensively from the authorities because the law 
is very well settled. 

In 58 C.J.S8., page 832, under title ‘Mutual Mistake,” the author says: 

“Mutua Mistake. The term ‘mistake’ is often employed in the sense of 
‘mutual mistake,’ which means a mistake reciprocal and common to both parties, 
when each alike labored under the same misconception in respect of the terms of 
a written instrument; a mistake common to all the parties to a written instrument, 
and it usually relates to a mistake concerning the contents or legal effect. Where 
there is a mutual mistake as to antecedent private rights, it has been held that 
the mistake partakes of the nature of a mistake of fact. ‘Mutual mistake’ is 
distinguishable from ‘unilateral mistake.’ ” 

Sections 134 and 135, 17 C.J.S. 485, title ““Contract’’: 


"134. Definition and nature 


“Mistake may arise from ignorance of some matter influencing action. A 
mistake of fact consists in ignorance of the existence or nonexistence of a fact 
material to the contract. 

“Mistake is occasioned by ignorance or misconception of some matter, under 
the influence of which an act is done; it arises where one of the parties does not 
mean the same thing as the other, or where one or both, while meaning the same 
thing, form untrue conclusions as to the subject matter of the agreement. A 
mistake of fact takes place when some material fact which really exists is unknown, 
or when some essential fact which is supposed to exist really does not exist. 
Momentary forgetfulness of a known fact is not relievable as a mistake. 


“135. Effect in general 


“Excusable mistake respecting a fact material to the contract precludes ex- 
istence of the consent essential to agreement and affords ground for avoiding the 
contract, although ignorance resulting from negligence, or deliberately assumed 
in connection with a speculative agreement, does not warrant relief from con- 
tractual obligations.” 

The authorities support the above statements of principles covering mutual 
mistakes almost unanimously throughout the State and Federal courts. 

From the notes in the above volume, it will be seen that mistakes under title 
“Contract,’’ page 485, sections 134 and 135, 17 C.J.8S. above quoted, which vio- 
late good conscience, which are palpable on their face, which are fundamental in 
their effects and innocent in their design and principles, are all subject to correction 
and subject to being adjudicated invalid by the court or made to conform to 
reason and justice by the Congress. 

Assuming that there was, as claimed here, ‘‘a mutual mistake,’”’ there can be 
no question that the oil reservation for 25 years on the White property should be 
considered a nullity, and should it be determined as fact that the Government was 
willing by its offer of May 23, 1933, to buy the land in question with a perpetual 
reservation, it is the duty, legally and morally, of the U.S. Government to quit- 
claim to the White heirs, or convey outright to them, all the interest of the Govern- 
ment in the oil and gas rights upon said property, just as though no mistake had 
been made between the parties. 

Under the title ‘‘Mistake,’’ 58 C.J.S., page 833, we find the following statement 
of the law: 

“The terms ‘mistake,’ ‘mistake of fact,’ ‘mistake of law,’ and ‘mutual mistake’ 
are defined with reference to contracts generally in Contracts 134-145, and in 
connection with equitable jurisdiction in Equity 44-47.” 

Under such conditions, what is the legal result? We quote from section 135, 
17 C.J.8. 485, as follows: 

“Mistake vitiates a contract, and affords ground for avoiding it, as by rescission 
in equity * * *” 

Same section, page 486: 

‘“* * * Where parties assume to contract, and there is a mistake with reference 
to any material part of the subject matter, there is no contract, because of the 
want of mutual assent necessary to create one.’’ 

The same conclusions are reached by the courts in all recent decisions cited in 
the Accumulated Annual Pocket Part, 1959 C.J.8. 17, title ‘“‘Contracts,’’ sec- 
tion 135. 

In view of the above presentation of facts and legal citations and in view of 
strong ethical grounds upon which the bill S. 882 is based, it should certainly be 
approved by the Congress. 

espectfully submitted. 
Rosert H. McNeru, 
Attorney for Claimants under Bill S. 882, 
Washington 8, D.C. 
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Mr. McNett. I think there was something else. 

Senator Cooper. May I ask permission to file a short brief, too, 
on this issue? 

Senator Humpnrey. Yes, sir; that is granted. 

(The brief is as follows:) 


SUPPLEMENTAL STATEMENT OF SENATOR JOHN SHERMAN COOPER 


In addition to the remarks and observations made during the hearings before 
this subcommittee, I wish to state briefly my views on 8S. 882. 

From the oral testimony of Mr. Roy Davis, administrator of the estate of 
J. B. White, the testimony of Mrs. Nell Kash, daughter and one of the heirs of 
J. B. White, and from all of the documentary material available to the com- 
mittee, it is clear to me that the conveyance by the White heirs to the U.S. Gov- 
ernment of the property which is the subject of S. 882 contains a reservation of 
mineral rights which incorrectly stated the agreement of the parties and which 
was occasioned by mutual mistake. The incontrovertible evidence establishes 
(1) that the Government’s first approach to the White heirs was through a com- 
munication directing that the property would be acquired by the Government 
at $1.65 per acre, and that the reservation of mineral rights would be perpetual; 
(2) that the option for the deed of conveyance was based on a $1.65-per-acre 
price, but that the reservation of mineral rights was for a specified 25-year term; 
(3) that it was the clear intention of J. B. White that the benefits of the mineral 
rights in the tract of land in question should remain vested in his heirs per- 
—— and that for the heirs to have agreed to any other distribution would 

ave been contrary to the wishes of their father; (4) that in fact the heirs and 
the administrator did not know that the reservation was for a 25-year period, 
but that under oath the administrator and one of the heirs testified that in fact 
they believed that the reservation was as indicated in the initial communication 
from the Government, namely, perpetual; (5) that the tract of land had produced 
oil from 1917 continuously to the present, and that it was producing during the 
negotiations discussed above; (6) that many other tracts in the same area con- 
tained perpetual reservations of mineral rights when sold to the Federal Gov- 
ernment, despite the fact that many of the tracts were not producing at the time 
of acquisition; (7) that the only Government negotiator who could have testified 
to any conveyance or communications altering the understanding of the admin- 
istrator and the heirs is incompetent to testify because of mental illness; (8) that 
no Government records are available to indicate that there was any communi- 
cation with the administrator or the heirs other than the initial letter, the option, 
and the date of conveyance; (9) that the heirs did not become aware of the fact 
that the language of the deed reserved the mineral rights for only a 25-year 
riod until notified by the Climax Oil Co., the owner of the oil lease, that in 
Yovember 1958 royalties would be paid to the company because of the termina- 
tion of the reservation period specified in the deed; and (10) that immediately 
upon becoming aware of the language of the deed, the heirs of J. B. White under- 
took to correct the language of the deed to conform to their understanding, 
but were unsuccessful in such efforts with the Department of Agriculture, where- 
upon their problem was brought to the Congress and appropriate legislation 
authorizing and directing the Secretary of Agriculture to reconvey those mineral 
rights which were contained in the deed through mutual mistake. 

The Department of Agriculture has indicated its opposition to the legislation 
on the ground that it would establish a precedent. In my judgment it is proper 
that a procedure be established to authorize and direct the Secretary to reconvey 
to individuals any rights acquired by the Government under such circumstances 
as those set forth above. I believe that the Government should be eager to re- 
convey rights which it has secured through mutual mistake and without any 
obligation, compensation, or other consideration. 

The presentation by the witnesses before the subcommittee was most impres- 
sive and the memorandum of law submitted by Hon. Robert H. McNeill on 
the significance of ‘‘mutual mistake”’ is pertinent and should be of guidanee to the 
subcommittee in its consideration of 8S. 882. 

I urge the subcommittee to right this obvious wrong by recommending that S. 
882 be enacted. 
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Senator Humpurey. We will hold the record open for whatever 
you wish to file, and if the Department has anything more that it 
wishes to file on this matter we would like to get it as soon as possible. 
We don’t want to hold the record open too long. 


Mr. Fiorance. I don’t believe so, unless the committee wishes 
something. 


Senator Humpnrey. Thank you very much. 
(Whereupon, at 12:08 p.m., the subcommittee adjourned.) 





